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Assam Schedule VII, Form No. 133 

 HIGH COURT FORM NO. (J) 3 

 HEADING OF JUDGMENT IN APPEAL / CASE 

DISTRICT :: DHUBRI. 

In the Court of the Civil Judge, Dhubri 

Present: Sri Rajesh Bodo, A.J.S.  

   Civil Judge, Dhubri. 

 

 MISC. (A) CASE NO.01/2020 

Monday, the 8th day of February, 2021 

 

Appellants:   1. Smti. Reba Baruah 

W/o Gautam Baruah 

2. Sri Gautam Baruah 

S/o Lt. Hemendra Narayan Baruah 

Both are residents of Ward No.2, Gauripur Town 

P.S. Gauripur, 

Dist. Dhubri, Asssam 

-versus- 

Respondents:  1. Sri Sujit Dutta 

    S/o Subhash Dutta 

    R/o Ward No.2, Gauripur Town 

    2. Sri Nabajyoti Das 

    S/o Sri Prodip Kr. Das 

    R/o Ward No.1, Hospital Road, Gauripur Town 

    3. Sri Bikram Saha 
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    S/o Lt. Birendra Mohan Saha 

    R/o Ward No.3, Near Post Office 

Gauripur Town 

All of P.S. Gauripur,  

Dist. Dhubri, Assam  

This appeal coming on this day (or having been heard on) 07.01.2021 in the 

presence of:- 

SHRI R.K. JAIN, Learned Advocate …..............................for the appellant(s) 

SHRI R.N. MONDAL, Learned Advocate..…………………......for the respondent(s) 

And having stood for consideration to this day, the court delivered the 

following judgment: - 

J  U  D  G  M  E  N  T 

1. This appeal has been preferred by the Appellants, who were the opposite parties in 

Misc. (J) Case No. 129/2019 filed U/O XXXIX, Rule 1 C.P.C. in connection with T.S. 

No. 99/2019, on being highly aggrieved and dissatisfied by the impugned orders 

dated 20.11.2019 and 11.12.2019 passed by the Ld. Munsiff No.2, Dhubri. By order 

dated 20.11.2019 the learned lower court directed the opposite parties to restore 

the disconnected electricity in the petitioners’ tenanted premises mentioned in the 

Schedule-B of the plaint immediately. Again, vide order dated 11.12.2019 the said 

learned court directed the APDCL, Gauripur to restore the disconnected electricity in 

the tenanted premises without impleading it as necessary party in the suit and in the 

injunction petition.  

2. On admission of the appeal for hearing notices were issued to the respondents, who 

appeared and contested the case. The L.C.R. of Misc. (J) Case No. 129/2019 was 

called for and received.  

3. The brief facts leading to filing of this appeal is as follows: The 

petitioners/respondents filed Misc. (J) Case No.129/19 under O.XXXIX, R.1 of CPC 

against the opposite parties/appellants praying for an order of ad-interim mandatory 

temporary injunction directing them to restore the disconnected electricity in the 

petitioners’ tenanted premises mentioned in the Schedule-B of the plaint.  
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4. The petitioners stated that they are tenants in respect of the stalls of suit Schedule-

B, which is in the Market Complex namely “Shonaz Shop”, situated at Gauripur 

Market belonging to the opposite party No.1 and 2. It is stated that the petitioners 

No.1, 2 and 3 had been possessing the stalls No. 2, 3 and 6, respectively since 

entering into tenancy agreement with the landlord i.e., defendant No.1. They 

claimed to have deposited their respective security deposits at the time of entering 

into the tenancy agreement. They also claimed to have paid their house rent and 

electricity bills in due course to the owner/opposite parties. Meanwhile, an electricity 

disconnection notice had been received by the petitioners from APDCL along with 

the electricity bill for the month of September, 2019, which was duly paid by them 

on 04/11/2019. Even then, four days’ after payment of the electricity bill, the 

electricity connection of the tenanted premises was disconnected on 08/11/2019. In 

the meantime the landlord issued an eviction notice dated 14/11/2019 against them 

to vacate the tenanted premises. Hence, the petitioners filed the Misc. (J) Case 

No.129/19 seeking the reliefs as mentioned above.  

5. I have gone through the memorandum of appeal and the case record of the learned 

lower court. It transpires from the order dated 20.11.2019 that the learned lower 

court allowed the prayer for ad-interim mandatory temporary injunction in favour of 

the petitioners thereby directing the opposite parties to restore the disconnected 

electricity in the tenanted premises of the petitioners in the Schedule–B of the plaint. 

The matter was fixed on 21/01/2020 for service report and written objection. Before 

the fixed date i.e. 21/01/2020 the case was put up again on 11/12/2019 on the 

strength of petition No. 737/19 filed by the petitioners u/s 151 of CPC praying for 

directing the SDO, APDCL, Gauripur to restore the disconnected electricity in the suit 

stalls. The ground stated in the petition was that when they approached the SDO, 

APDCL, Gauripur along with the copy of order dated 20.11.2019, the concerned 

officer expressed that they can resume the connection only when the Court 

specifically directs them to do so. So, by considering this aspect, the learned lower 

court directed the SDO, APDCL, Gauripur to restore the disconnected electricity of 

the petitioner’s tenanted premises immediately with further direction to the 

petitioner to send a copy of that order to the opposite party.  
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6. In the order dated 20.11.2019, by referring to the decision of the Hon’ble Gauhati 

High Court in Santosh Krishna Kumar–Vs-Misrilal Nirmalkumar, 1982 GHC 69 and 

Ramjilal Sharma and Anr.–Vs-Purushottam Lal Sharma, AIR 1993 Gau 63, the 

learned lower court held that electricity is an essential item and the landlord is under 

obligation to supply the essential services during the substance of the tenancy 

agreement. This order was followed by another order dated 11/12/2019, which is 

also under challenge.   

7. In the course of hearing learned counsel for the appellants Mr. R. K. Jain submitted 

that the respondents/petitioners obtained ex-parte mandatory injunction illegally by 

supressing the fact that the electric meter was standing in the name of Urmila 

Baruah, who has already died. It is submitted that Urmila Baruah was not made a 

party in the suit and in the Misc. (J) Case No.129/19 and so the learned lower court 

could not have passed the order in her absence as necessary party. Moreover, it is 

submitted that the APDCL was not made party in the suit and in spite of that the 

learned lower court put up the case record on the strength of petition filed by the 

respondents and passed the order dated 11/12/2019, which is illegal. According to 

Mr. Jain both the orders are illegal ab-initio and hence prayed for staying the 

operation of those orders till disposal of the appeal. It may be pointed out that the 

matter of stay was adjudicated by my learned predecessor, who was pleased to 

reject the prayer vide order dated 02.01.2020 thereby keeping the legality or 

illegality of the orders to be decided later on after completing hearing of the appeal. 

In support of his submission learned Mr. R.K. Jain relied on the following judgments: 

i. Appeal (civil) 4632 of 2006; Shyamali Das Vs. Illa Choudhry & Ors. 

ii. Civil Revision Petition No.1807 of 2014; Kagitala Venkata Chalapathi 

Rao and Ors., petitioner Vs. Smt. Sabarunnissa Begum and Ors., 

Respondents.  

8. In Appeal (civil) 4632 of 2006 (Supra) the Hon. Supreme Court held that a disputant 

is entitled to an interim order, provided he is a party thereto. If for one reason or 

the other, he cannot be impleaded as a party to the proceeding, the court would 

have no jurisdiction to pass any interim order in his favour. 

9. Again, in the Civil Revision Petition No.1807 of 2014 (Supra) the Hon. High Court of 

Andhra Pradesh has held that the person who is a party to the suit alone is entitled 
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to claim injunction or similar injunction can be granted against a party to the suit, 

but not against the third-party who is not on record. 

10. I have carefully perused the judgments referred by Mr. Jain. I, respectfully accept 

the principles of law laid down in the above referred cases. However, with all due 

respect to all concerned, I am not inclined to apply the aforesaid principle of law in 

this case due to differences in the factual matrix. 

11. On the other hand the learned counsel for the respondents submitted that the 

learned lower court has not committed any error in passing the impugned orders 

under challenge. According to learned Mr. R.N. Mondal, electricity is an essential 

service and so there was no illegality in directing the opposite parties to restore the 

electricity connection in the tenanted premises. In view of above it is prayed for 

dismissal of the appeal. In support of his submission Mr. Mondal relied on the 

decision of the Hon. Supreme Court in Writ Petition (CRL.) No(s).103 of 2013; Dr. 

Meena Chaudhary @ Dr. Meena P.N. Singh, Petitioner (s) Vs. BSES Rajdhani Power 

Ltd. and Ors., Respondents. In the decision of this case by referring to Section 43 of 

the Electricity Act, 2003 the Hon. Supreme Court at paragraph 6 of the judgment 

held that it is the duty of every licensee to give supply of electricity to the owner or 

occupier of any premises within its area. 

12. I have considered the submissions of both the learned rival counsels and carefully 

perused the case records. It transpires that the opposite parties/appellants 

submitted their written objection in Misc. (J) Case No.129/19 on 21/01/2020. It also 

transpires that the injunction petition is yet to be heard and finally adjudicated by 

the learned lower court.  

13. Now, in the order dated 20/11/2020, which was passed basing on the materials in 

the record, the learned lower court was of the view that the petitioners are tenants 

under the defendants doing their business to earn their livelihood. It also observed 

that there is every possibility that the petitioners will incur loss in their business if 

the disconnected electricity connection is not restored. It further held that there is 

necessity to protect the business of the petitioners in the interest of justice. So, at 

this stage, if ad-interim temporary injunction was not granted, then there was a 

possibility of causing prejudice to the petitioners. Thus, from the observation of the 
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learned lower court it is evidently clear that the said learned court prima facie came 

to the conclusion that there existed landlord-tenant relationship between the parties. 

14. In view of existence of landlord-tenant relationship between the parties, the landlord 

was under obligation to continue supplying electricity to the tenanted premises of 

the petitioners. In the injunction petition it was specifically stated that the 

disconnection of the electricity was done by the opposite parties, but there was not 

a single whisper about the authority of APDCL, Gauripur. In my considered opinion, 

electricity being essential service to any business establishment, therefore, in 

absence of any default towards payment of electricity consumption bill, the authority 

is duty bound to supply continuous electricity to the business establishments. 

Therefore, I find no infirmity in the order of the learned lower court dated 

20.11.2019 directing the opposite parties/appellants to restore the disconnected 

electricity in the tenanted premises of the Schedule–B.  

15. Now, apparently the APDCL, Gauripur being not a party in TS. No. 99/2019 and in 

the Misc. (J) Case No. 129/2019, the order under challenge dated 11/12/2019 

suffers from irregularity. However, this irregularity can be rectified at any stage of 

the proceeding if the APDCL, Gauripur had challenged the aforesaid order. However, 

the concerned authority of APDCL, Gauripur has not raised any objection against the 

order directing it to restore the disconnected electricity of the tenanted premises of 

the petitioners. Under the above facts and circumstances, the submission of the 

learned counsel for the appellant seems to be justified only when there was a 

pleading or statement in the injunction petition that the disconnection was done by 

the authority of APDCL, Gauripur. Thus, considering the entire aspects, I hold that 

neither the order dated 20/11/2019 nor 11/12/2019 suffers from any illegality. The 

objection raised by the appellants to the effect that Urmila Baruah and APDCL, 

Gauripur are necessary parties in the Suit and in the Misc. (J) Case No. 129/2019 

can be well adjudicated by the learned trial court in the final disposal of the Misc. (J) 

Case No. 129/2019.  

16. In view of what has been discussed above, this Misc. (A) stands dismissed on 

contest without cost. The order of the learned Munsiff No.2, Dhubri dated 

20.11.2019 and 11.12.2019 passed in Misc. (J) Case No. 129/19 are hereby 

affirmed. 
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17. Send back the LCR along with a copy of this judgment and order. 

18. This Misc.(A) case stands disposed of accordingly. 

Given under my hand and the seal of this Court on this the 8th day of 

February, 2021 at Dhubri. 

 

Dictated and corrected by me: 

 

Rajesh Bodo      Rajesh Bodo 

      Civil Judge, Dhubri                   Civil Judge, Dhubri  

 

 


